Civil Unions in lllinois: A Cautious Gaze
Into A Possible Future

by Joseph F. Emmerth

very year, the Illinois Gen-

eral Assembly is called upon

o consider a multitude of
proposed bills. Some large and
some small, they deal with taxes,
real estate, regulation of various
businesses, and other issues that
affect the lives of Illinois citizens to
some degree. But once in a while,
the General Assembly takes the
opporiunity to weigh in on a propo-

“If same-sex_coupl&s are
going to be raising-children
in the stait: ..of Illinois, it
makes sense that the court
system should care about
them as much as it does
the children of married

" couples.”

sition that could change Illinois so-
ciety in a profound way. HB 1826,
the Illinois Religious Freedom Pro-
tection & Civil Union Act, more
commonly referred to as the Civil
Unions Act, is just such a bill pres-
ently before our elected represen-
tatives.! The Civil Unions Act
proposes creating a legally recog-
nized relationship (the “civil union”)
in which people would have “all the
same protections, benefits, and re-
sponsibilities under law, whether
they derive from statute, adminis-
trative or court rule, policy, com-
mon law or any other source of civil
or criminal law, as are granted to
spouses in marriage.™

Currently, twenty states have
laws against same-sex marriage,
while one, Massachusetts, allows

couples of the same gender to
marry.? It is widely thought that
civil unions came about because
lawmakers, fearing what their con-
stituents would do if they voted to
legalize same-sex marriage,
thought these unions would be a
compromise.* These laws are note-
worthy not simply for their fre-
quency, but for their attractiveness
as a substitute for recognition of
same-sex marriage.? Numerous
polls, such as one conducted in New
Jersey in August of 2007, indicate
that the public at large is much less
hostile to “civil unions” than
“same-sex marriage.” However,
an additional eighteen states ban
same-sex marriage, civilunions and
domestic partnerships, demonstrat-
ing that, in a large portion of the
public’s mind, a horse of a different
color is still a candidate for the glue
factory.” Two states, New Mexico
and Rhode Island, leave the mat-
ter undefined.!® Many ponder
whether the issue is a relevant con-
cern for Illinois; isn’t this an issue
for the “left coast” and California
to deal with?

A brief glance at results from
the 2000 U.S. Census reveals tell-
ing data. Same-gender couples live
in 99.3% of all U.S. Counties.®
Same-gender couples are raising
children in at least 96% of all U.S.
Counfies.”® Regionally, the South
has the highest percentage of same-
gender couples that are parents;
36.1% of lesbian couples and 23.9%
of gay couples are raising children
in the South.® The second highest
percentage is seen in the Midwest,
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where 34.7% of lesbian couples and
22.9% of gay couples are raising
children.®* Analyses from the Na-
tional Survey of Family Growth
found that 4.1 percent of men and
women aged 18-45 identify themn-
selves as gay, lesbian, or bisexual.®s
Ultimately then, based on the sta-
tistical data alone, the proposed Civil
Unions Act is a possibility that the
citizens of Illinois should carefully
consider. What would the passage
of this bill mean to Illinois? What
are some of the considerations this
bill engenders? This article is an at-
tempt to raise awareness of some
issues related to this bill, both
against, and in favor of civil unions
in Illinois.
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Issue #1: Our court system and
its capacity.

Pro; All citizens, especially
where issues of children are in-
volved, should have access to the
court system. With so many same-
sex couples raising children in the
Midwest*, and in Illinois by impli-
cation, the best interests of the chil-
dren of these couples should be
carefully considered. The recent
implementation of Article IX of the
Mlinois Supreme Court Rules reaf-
firmed the concept that the court
system should pay particular con-
cern to the best interests of the chil-
dren of a married relationship.® If
same-sex couples are going to be
raising children in the state of Illi-
nois, it makes sense that the court
system should care about them as
much as it does the children of
married couples. Rather than re-
quire that the non-biological par-
ent in a same-sex relationship adopt
the child before the court can ad-

dress custodial concerns, the Civil
Unions Act would better approxi-
mate the rights of a same-sex
couple with the rights of a married
couple.*® This would circumvent
the problem encountered when the
stay-at-home parent in a same-sex
relationship gets shut out of the life
of the child he or she raised because
he or she is not a biological or adop-
tive parent. This would allow the
courts to perform their mandate
and protect the welfare of children
raised by same-gex couples, even if
one parent has not gone through
the adoption process.

Con: Our court system is
struggling with ever-increasing
caseloads and limited physical
space, which would only become
worse with the enactment of the
Civil Unions Act. Family law liti-
gation, much like an actual fam-
ily, has a tendency to grow over
time. Ever-increasing dockets and
increasingly drawn-out litigation is
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one of the primary reasons the Illi-
nois Supreme Court revised its Ar-
ticle IX rules, so that custodial issues
and the litigation’s effect on the
children would be lessened.” As-
suming a rate of 4.1 percent of Illi-
nois’ population identifying itself as
gay, lesbian or bisexual and a rate
of eivil unions and divoree that mir-
rors the rate of marriage and di-
vorce of married couples; the
domestic relations division would
receive a deluge of new cases.
Physical space is also a perennial
problem. In Cook County for in-
stance, divorce cases, parentage
cases, and domestic violence cases
are currently heard in separate
buildings due to space limitations,
despite the massive capacity of the
Richard J. Daley Center. In
DuPage County and in Will
County, the Illinois Supreme Court
has allocated additional judges
based on population growth, yet
both counties struggle to find physi-
cal space to put them, DuPage
County has even begun a night
court program for pro se litigants
in domestic relations cases, in part
to ease the burden on its court-
rooms during the day. Kane
County has enjoyed the move to a
larger and more spacious court sys-
tem in recent years, yet its circuit-
sister, Kendall County, has recently
added new judges and is battling
capacity problems of its own. If,
as would be expected, the Civil
Unions Act produced a new stream
of litigants, our current court sys-
tem and its resources would face
dire problems both in manpower
and capacity.

Issue #2: Benefits, Retirement
Plans, and Pensions.

Pro: If the Legislature passes
the Illinois Civil Unions Act, indi-
viduals in civil unions will have the
same rights as spouses in a mar-
riage. This would entitle individu-
als in civil unions to the equitable




division of the union's estate and
assets, including IRAs, 401(k)s,
Pensions, TRS plans, Stock Options,
corporate interests, and other such
items applicable to a married couple
under the Ilinois Marriage and Dis-
sclution of Marriage Act.*® This Act
would also entitle individuals to
participate in their significant
other’s employee health plans and
other vocational benefits. This
would protect a stay-at-home par-
ent in a civil union from the finan-
cial abandonment that frequently
occurs now. If the stay-at-home
parent has adopted the child, he or
she may be entitled to child support
based on residential custody, but the
vehicles, real estate, retirement as-
sets, and benefits are frequently in
the name of the working parent
only, leaving the stay-at-home par-
ent in a same-sex relationship be-
reft of any assets. And, of course,
maintenance simply does not ap-
ply to this situation under the law
today, no matter how many work-
ing years the stay-at-home parent
has given up to raise children, or
how big the disparity in incomes.
The passage of the Civil Union Act
would rectify these sorts of situa-
tions, and give both parties in a
same-sex union the justice, the se-
curity, and the equitable safety net
that married couples enjoy in Illi-
nois
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Con: Simply because the Civil
Union Aect says individuals shall
enjoy the same equitable rights that
married couples enjoy, that does
not make it so. Legislation such as
the Civil Unions Act has already
been the subject of extensive litiga-
tion, usually related to three kinds
of circumstances: a) businesses and
preemption concerns; b) taxpayers
challenging the laws; and ¢) at-
tempts to mandate benefits, which
raise constitutional concerns.” For
instance, when the State of Hawaii
initially passed their reciprocal ben-
eficiaries legislation, five businesses

sued, claiming that if interpreted
broadly, the law would conflict
with the federal Employee Retire-
ment Income Security Act
(“ERISA™).2¢ U.S. District Judge
David Ezra subsequently ruled that
HMOs and mutual benefit societ-
fes could not be covered under this
legislation.** In another example,
when San Francisco passed its do-
mestic partnership ordinance, pro-
hibiting the city from contracting
with companies that do not provide
domestic partnership benefits to
their employees’ partners equiva-
lent to their employees’ spouses, two
airlines and Federal Express sued
the city.** They asserted that the
ordinance violated the U.S. Consti-
tution by regulating out-of-state
conduct; that the ordinance was
preempted by ERISA; and that the
ordinance was preempted by the
Airline Deregulation Act and the
Railway Labor Act.** The courts
eventually held that the ordinance
unconstitutionally restricted inter-
state commerce to the extent that
it applied to out-of-state conduct,
thereby exempting the airlines and
Federal Express. The court also
held that ERISA, and the Airline
Deregulation Act preempted the
ordinance (but not the Railway
Labor Act).*

Because the Civil Unions Act
has been proposed in the State Leg-
islature, Illinois will probably not
see many of the taxpayer challenges
brought in other states, where cit-
ies have generally stepped on the
State’s toes by passing broad ordi-
nances that encroach on the State’s
powers, Lawsuits have also been
brought in other states that chal-
lenge state laws based on terms
such as “marriage” or “spouse”, ar-
guing that these laws violate equal
protection guarantees by discrimi-
nating on the basis of sexual orien-~
tation.® These lawsuits generally
fail, with the courts finding that the
distinction is between married and

unmarried individuals and not be-
tween individuals of different
sexual orientation; or by citing the
State’s legitimate interest in pro-
moting marriage.?® What these
lawsuits have resulted in are two
different classes of people. There
are those who enjoy the benefits of
the language promised under pro-
posed legislation such as the Civil
Unions Act, and there are those
who don’t, usually because it con-
flicts with some Federal law or Fed-
eral concept in their -case.
Unfortunately then, the likely re-
sult of a Civil Unions Act will not
be one of equality with married
couples, but rather further sub-
classification into groups of “haves”
and “have-nots” with regards to
benefits, pensions and retirement
plans,

Issue #3: Religious Liberty.
Pro: The passage of a Civil
Union Act will reflect a broader
transformation within organized
religion today, namely a shift from
exclusion to inclusion for all of
God’s children. Society, religious
denominations included, has be-
come much more tolerant of ho-
mosexual individuals and same-sex
relationships over the past several
decades. The United Church of
Christ and the Episcopalian Church
in America to name two denomi-
nations, have welcomed homosexu-
als and same-sex couples into their
midst. The Episcopalian Church
ordained and promoted Eugene
Robinson (a professed homosexual)
to the rank of bishop in 2003.
Many other denominations also al-
low homosexual individuals to join
their fellowship. Some also ordain
homosexuals as ministers and
clergy. Many of these denomina-
tions are also currently debating
whether or not to perform and rec-
ognize same-sex unions. As the
perceptions and feelings of various
religions and denominations to-




wards the homosexual community
have evolved, it only seems fitting
that society’s attitudes and thoughts
towards the homosexual commu-
nity have evolved as well. In this
day and age of increased tolerance
and acceptance, common decency
compels recognition of same-sex
relationships and the validity of two
people’s commitment to each other.
The Civil Unions Act would do that.
More importantly, the Civil Unions
Act itself imposes no requirements
on religious entities to permit or
recognize same-sex unions.*”
Con: When civil union laws
include provisions for forcing non-
government employers to offer ben-
efits, religious freedom concerns are
triggered. Where a religious orga-
nization or individual is an em-
ployer and morally objects to
offering benefits to same-sex part-
ners, problems would naturally
arise. If an employer learned that
a potential employee had a domes-
tic partner to whom they would
have to offer benefits, some religious
organizations or individuals would
decline to hire that person. While
a religiously motivated individual
who is a secular employer might
believe that their potential
employee’s personal life is just that,
the potential employer might still
stop short of “supporting” that
lifestyle choice by offering benefits.
If state law were to forbid individu-
als to make that decision, people
would be denied the right to act
according to their religious beliefs.
In linois, the conflict inherent in
this arena has already been ex-
posed, both by Catholic Hospitals
refusing to comply with State law
regarding emergency contracep-
tion*8, and by Pharmacists refusing
to dispense the so-called “morning-
after pill”#, which resulted in fur-
ther action by the governor.®® The
Civil Unions Act will just bring fur-
ther conflict and litigation, as it po-
tentially interferes with an

individual’s religious Iiberty.

Issue #4: Public Policy Con-
cerns.

Pro: “We hold these truths to
be self-evident, that all men are
created equal, that they are en-
dowed by their Creator with cer-
tain unalienable Rights, that
among these are Life, Liberty and
the pursuit of Happiness.”™® Very
powerful words; most everyone in
the U.S. has heard them at one time
or another. When one looks back
on the history of the United States
of America, one cannot avoid see-
ing the long, slow, sometimes pain-
ful journey towards a more open
society. Our forefathers came here,
in part, to escape religious oppres-
sion. Sincethat time, we the people
have managed to overcome the fol-
lowing: an oppressive monarchy;
the idea that it’s okay to own an-
other human being®*; the idea that
women don’t matter®s; the idea that
different races have different
rights¥; the idea that two people of
different races can’t marrys; and
the idea that the State should have
a say in how consenting adults ex-
press love for each other in their
homes3%, At each step along the
way, there have been people rail-
ing against the long march. Some-
times the march had to take a few
steps back % 3, before marching
inexorably forward. The move-
ment towards a more open society
is a natural one, and one based on
the ideals and beliefs upon which
this nation was founded. Itis an
insult to the hundreds of thousands
of men and women (many homo-
sexual themselves) who have died,
and continue to die defending the
principles and the ideas represented
by these United States of America,
that we in fact attempt to prevent
some individuals from committing
their lives to each other and refuse
to recognize that commitment,
while at the same time recognizing
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the commitments of others, It de-
grades the memory of those who
have made the ultimate sacrifice
and laid down their lives for the free-
doms and blessings of this nation
when we decide to diseriminate
against groups of people whose
only hope and desire is to be granted
the same modicum of respect and
recognition afforded to other groups
of similar intent. In 1776, those
fifty-seven men did not gather to-
gether, knowing fully that they
might die for doing so, and sign the
Declaration of Independence so
that their progeny and heirs might
parade around as hypocrites, extol-
ling the beauty of their ideas while
denying the conclusions those ideas
compel. The Civil Union Act stands
for the proposition that people have
the right to be treated equally, a
concept that forms the bedrock of
who we are as a people. Deny that,
and one denies what America
means, and what it has always
meant, to the people of the world.
Con: Marriage is not just
about conferring benefits. The laws
governing marriage have always
recognized its special status as a
union between a woman and a
man,® This makes the institution
of marriage particularly well suited
to further certain goals, namely
procreation and childrearing.#
Marriage also confers some mea-
sure of protection to women and
children from men who would take
advantage of women without be-
ing committed to women or the
children that may result.#* The
State, recognizing the value of mar-
riage to the stability and mainte-
nance of society, provides a package
of benefits to those who marry.+
The concept of a civil union
seems to work the other way, ac-
knowledging that some do not re-
ceive marital benefits, and then
trying to create a status to identify
where the benefits should go. Itis,
in essence, a functional redefinition
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of marriage.* “When the bénéfits
traditionally reserved for married
people are given out to other people
based on a nonmarital status, the
message is that the law no longer
deems marriage to be a uniquely
valuable institution.# As Professor
William Eskridge has stated, “if
marriage becomes only one more
option, like a flavor of ice cream,
its social position will eventually be
undermined.”™s In the long run, it
makes marriage obsolete. In the
past, couples that wanted to ensure
the legitimacy of offspring and
keeping sexual relations above
board had to marry.s® With the
ever-increasing tolerance of alter-
native statuses like civil unions and
domestic partnerships, couples are
able to choose the type of legal ob-
ligation they want for their relation-
ship.#” The attraction of marriage
could be severely weakened as
couples are lured into other, less
demanding legal obligations.s®
Thus, in their misguided rush to
place civil unions on equal footing
with marriage, the Legislature risks
undermining the very concept that
made marriage so desirable in the
first place, the privileges and ben-
efits bestowed upon it by society for
its positive contribution. Passing
the Civil Unions Act will accomplish
only one thing: devaluing the in-
stitution of marriage and hence, by
extension, denying civil unions the
legitimacy and value they seek.
Conclusion. This article has
been an attempt to generate discus-
sion on a divisive subject; to en-
courage deep thinking and a
serious dialogue; to highlight the
tiniest sampling of contested opin-
jons. There are many related issues
not touched on by this article, such
as the Defense of Marriage Act®,
the full faith and credit clause of the
constitutions®, the ninth amend-
ment to the constitution®, and
many more. Perhaps this article
will spur further discussion of those

issues; perhaps even of issues no
one has yet considered. A question-
ing democracy is a vibrant, healthy
democracy. I urge each of you to
ponder the “what ifs?” and the
“what thens?” surrounding the pro-
posed Illinois Religious Freedom
Protection & Civil Union Act. Who
knows what the future holds?m
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